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ABSTRACT

The South African Department of Defence and Military Veterans can be
commended for having taken a bold step in an endeavour to establish an
independent entity capable of conducting oversight of its military through the
introduction of the Military Ombud Act. However, said Act seems not to adequately
address pertinent issues experienced by the defence sector. These issues include who
may submit a complaint, the independence of the Military Ombud (MO) and its
accountability structure. Unless the Bill deals with these issues, we are likely to see
dispossession of the public protector’s investigation powers and the establishment of
a mere toothless tiger. Under the current format of the Bill, the MO is likely to
become the Minister's mouthpiece. It would deepen and marginalise military
complainants’ hope of finding a remedy in an independent structure capable of
challenging some of the questionable military acts or omissions that have no
substance while not achieving the exercise, enjoyment and fulfilment of military
complainants’ human rights in accordance with the 1996 Constitution of the
Republic of South Africa.

Introduction

In general, an ombudsman is an institution exercising oversight of public

Scientia Militaria, South African administration and helping to ensure that the
Journal of Military Studiesyol latter observes the principles and practices of
41, Nr 1, 2013, pp. 91-110. good governance by dealing with complaints
doi: 10.5787/41-1-1054 from the public regarding decisions, actions or

omissions of the public administration.

! Part of this article was presented at the South African Parliament as submissions in
respect of the Military Ombudsman Bill of 2011 before the Parliament’s
Committee of Defence and Military Veterans on 17 August 2011 in Cape Town.
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However, most countries do not have a specialised ombudsman, as most prefer one
institution investigating all types of complaints, including those originating from or
about the military. South Africa (SA) has recently established its own Military
Ombud (MO¥ in terms of the Military Ombud Attto deal mainly with military
complaints that were previously investigated by the Office of the Public Profector.
This move was motivated by the uniqueness of the defence sector environment and
the public protector’s insufficiency and ineffectiveness in resolving complaints from
the defence sectSrSouth Africa’s first MO was appointed on 14 May 2012 and this
paves the way for the strengthening of democracy and dispute-resolution
mechanisms within the South African armed foftéhis article analyses the
establishment of the MO in terms of the Acthe MO office is explored in terms of

its importance in protecting matters affecting the military personnel in the
performance of their duties and the way in which the MO office can contribute to a
more efficient and accountable structure of the armed forces. Further, the article
critically analyses the Act through a comparative approach to the MQO’s function,
highlighting the advantages and shortcomings thereof.

The rationale for establishing a MO

As a point of departure, the MO is understood as a mechanism independent
of the military command structure exercising the oversight of the defence sector and
helping to ensure that it observes the principles and practice of good govérnance.
According to Fleck the MO can play a major role in the governance of the armed
forces, such as promoting transparency and accountability within the armed forces
without undermining the authority of the military chain of command, ensuring
respect for the rule of law in the armed forces and strengthening public confidence
and the reputation of the armed forces.

This role is vital, as modern militaries are becoming increasingly globalised.
Many, if not all, states in Africa or anywhere else in the world either contribute or
have contributed to international peacekeeping operations. Therefore, it must be
acknowledged that the MO have to come to terms with an increasingly globalised
world. In general terms, the MO addresses complaints about improper and abusive
behaviour in the military as well as shortcomings in military procedures, and
formulates recommendations for corrective actbiowever, it does not make
defence policy or take decisions on operational is$tiéathile the immediate
purpose of the MO is to redress grievances and to encourage proper conduct of and
within the defence sector, the broader role of the office is to enhance its efficiency
and effectiveness by making it accountable and responsive to its constitd@ncies.
The role of the MO recognises the special nature of the employment relationship
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between members of the Defence Force and their employer, which extends into
many facets of the lives of Defence Force members and their families.

In spite of the existing complaints procedures within the military, some
countries around the world have specialised ombudsmen to address or deal with
military complaints exclusively, including even systemic problems in the mifitary.

In this context, the value of an MO office can be $&as an independent watchdog
contributing to the democratic and civilian control of the armed forces; it reinforces
the principles of good governance, civilian control and human rights within the
barracks?® it provides essential protection to individual armed forces personnel
against violations of their rights, abuses of power or unfair decisions; it can also help
military commanders to efficiently and effectively achieve internal changes and to
improve the internal functioning of the armed forces; and it can have a positive
impact on the quality of life of servicemen and on their morespr{t de corps

which can help retain soldiers at a time of critical staff shortages.

Before analysing the South African MO, it is of significant value to examine
the approach that has been adopted around the globe to deal with complaints
emanating from the military as a whole.

International Comparison

As far as the structure and the competencies of ombudsmen are concerned,
three main models are found around the gf§be:

¢ Countries without an MO (e.g. Slovakia and Spain) or where the MO is
integrated into the military (e.g. the Netherlands, the United Kingdom
[UK] and Belgium);

¢ Countries that have an independent MO (e.g. Germany, Canada, Ireland
and Norway); and

¢ Countries where the civilian ombudsman’s responsibility also includes the
military (e.g. Sweden, Denmark, Poland and as previously in SA).

The said models and the way in which they can be integrated into SA’s MO
approach are now analysed.

Countries without an MO (Slovenia and Spain) or with the MO integrated into the
military (Netherlands, Belgium and the UK)

The majority of countries do not have an MO and this approach has the

disadvantage of relying principally on the command structure for the administration
of discipline within the military rank¥. However, there is a risk that abuse and
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mistreatment of military personnel will go unpunished due to the lack of confidence
in internal disciplinary procedures and due to the fear of retaliation by military
commanders; therefore, the protection of human rights of servicemen may be at risk.
The absence of an MO is often due to strong resistance to the introduction of such
independent complaints mechanisms on the part of the chain of command. In the
UK, for example, especially after the death of the four recruits at the Deepcut army
barracks, there was an intense debate on the merits of establishing an alternative
means of exercising external and independent oversight of the armed*foFtes.
introduction of an MO with full investigative powers in respect of complaints and
authority to make binding adjudications on them was recommended by both the
Defence Committee of the House of Commons and the Deepcut Review Report
(1995-2002}° However, the Ministry of Defence did not accept this
recommendation, “mainly on the grounds that military services already [had]
procedures for dealing with the military complaim$”Also, the proposal of
extending the terms of reference of the Parliamentary Commissioner for
Administration to permit him to deal with complaints from service personnel about
administrative matters was refused.

Instead, the legislation in 2006 introduced the Service Complaints
Commissioner, appointed by the Defence Minister. His or her role is to supervise the
investigation of complaints by the military and to report to the Defence Minister
annually on the operation of these redress procedtien, the military chain of
command tends to favour an oversight mechanism integrated into the military, as it
appears to be more receptive to command and control issues and attentive to the
need to protect the operational effectiveness of the mififafjthough it has the
advantage of specialist knowledge of military life and issdethe integrated
mechanisms may lack independence, as they are under the control of the military
hierarchy, which, in turn, reduces the legitimacy of the complaints mechanism in the
eyes of the complainants.

An inspector-general, as this mechanism is most often called, is usually
involved in operational issues, and the incumbent is invariably a serving member of
the military, which brings discomfort to his or her objectivity in the office. This is
the case in the Netherlands, where the inspector-general of the armed forces has both
an advisory and a mediation function. He or she also exercises the function of
inspector for veterans. The main drawback of this approach is that the military
performs the oversight function on itself and thus creates a potential conflict of
interest and undermines confidence in the recommendations of the oversigft body.

In this respect, the introduction of legislation by the Ministry of Defence can be seen
as an essential step towards addressing or complementing the already existing
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Individual Grievance Procedure by establishing an independent specialised
investigation body to deal exclusively with military matters, similar to other
countries that already have an independent #4O.

Countries with an independent MO (Germany, Canada, Ireland and Norway)

As a separate institution, the laws of several countries do provide for an

independent MO, such as the Parliamentary Ombudsman for the Norwegian armed
forces, the Parliamentary Commissioner for the armed forces in Germany, the
Ombudsman for National Defence and Canadian Forces, and the Ombudsman for
the defence forces of Ireland. This means that the MO is impartial and independent
of the Minister of Defence, the Department of Defence and the military auth&ities.
In addition to having specialist knowledge of military matters, the main advantage
of these ombudsmen is their credibility in the eyes of complainants, Parliament and
the public?” However the main disadvantage of their establishment seems to be that
it is highly costly to run.

The Parliamentary Ombudsman for the Norwegian armed forces was
established in 1952, making it the world’'s first Parliamentary MO, with its
Ombudsman being elected and reporting directly to Parliafhefite MO is
impartial and independent of the Ministry of Defence and the military authorities
and safeguards the rights of all members and former members of the arme&forces.
The Office of the Ombudsman for the National Defence and Canadian Forces was
set up in 1998, following a public inquiry into the involvement of a Canadian
airborne regiment in beating up, torturing and killing Somali youngsters during a
peacekeeping mission in Somalia in 189Dne of the recommendations of the
public inquiry was to strengthen the accountability of the Canadian Forces by setting
up an independent review botly.

The Canadian MO office is a fully independent institution appointed by
cabinet, but reporting to the Ministry of Deferi@elt deals with individual
complaints initiated by military members, their families, the Ministry of Defence or
upon its own initiativé® Unlike in Germany, a complainant must, except in
compelling circumstances, have attempted to resolve the complaint by referring it to
the chain of command or the military grievance system before taking recourse to the
MO.2* In Canada, members of the armed forces must make a complaint through
internal structures before submitting a case to the MO. Upon conclusion of an
investigation, the MO may make recommendations to the Minister of Defence,
setting out measures that should be taken to rectify the situation. If the Minister’s
response to the MO’s recommendations is unsatisfactory, the MO may issue a
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special report on the ca¥eThe MO may also conduct investigations into systemic
issues, as, for example, in the framework of the Post-Traumatic Stress Disorder
Initiative 2 The MO publishes an annual report that is tabled in Parliament by the
Defence Minister and is debated by the relevant parliamentary committees, as well
as special reports on specific investigations, when this is judged to be in the public
interest’’

The advantage of an independent military oversight mechanism is that it can
devote its attention exclusively to military matters, thus developing specialised
knowledge in the field. Its ability to issue public reports strengthens Parliament’s
oversight capacity and ensures greater transparency and accountability of the
military. These are among the most significant examples of independent
mechanisms for military oversight and have often been used as models by other
countries, such as Irelaffd.The Irish Ombudsman for the defence fordss
appointed by the President of Ireland on the recommendation of the government and
reports to the Minister of Defenéd@The MO investigates complaints by members
ard former members of the defence forces. The MO'’s task is to ensure that members
and former members of the permanent defence forces and reserve defence forces
have a rigorous, independent and fair appeal for complaints they believe have not
been adequately addressed by the internal military complaints pfBcess.last
model concerns an all-inclusive ombudsman dealing with all types of complaints
regarding the country’s public administration.

Countries where the civilian ombudsman’s responsibility includes the military

In some countries, such as Sweden, Denmark and Poland, and previously
SA, the military oversight function is that of a civilian ombudsman. A civilian
ombudsman, in this case, has the advantage of having a strong appearance of
independence and of ensuring equal treatment of military personnel and cf¥ilians.
However, most often it may lack specific knowledge and credibility within the
military.*? Furthermore, an excessive workload may cause significant delays in the
resolution of cases. A solution to these problems could be to introduce
specialisations within the Ombudsman’s office, for example appointing a deputy
ombudsman dealing specifically with military affairs.

In Sweden, the Ombudsman’s work is subdivided into several areas of
responsibility, including the armed forces, non-combatant national service and other
cases relating to the Ministry of Deferféde&Sweden was the first country to establish
an MO office* Later, in the 1980s, however, in the framework of general reform of
the Swedish military, the responsibilities of the MO were incorporated into the
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responsibilities of the Parliamentary Ombudstfran. Denmark, an advisory system

has been established to provide assistance and advice to soldiers and officers who
feel that they have been subjected to discrimination or have been accused of
discrimination®® The system consists of advisers outside the military chain of
command who perform this advisory function alongside their normal assignments.
When exercising their advisory function, they report to a chief adviser in the Army’s
Personnel Commarfd.

The advisers provide guidance or, if necessary, assistance in formulating a
complaint through the chain of commafidThe system does not constitute an
external/independent complaint process in itself, and has the advantage of ensuring
that soldiers’ rights are not unduly differentiated from those of the population as a
whole The concentration of the ombudsman function in one office can also be less
costly than having several specialised offices. However, civilian oversight
mechanisms may lack the necessary expertise for dealing with the defence sector
and may fail, due to the wide scope of its mandate, to focus attention on the
particular problems facing military personnel. Currently, a military investigator
within the Office of the Public Protector is responsible for investigating all
complaints within the defence sector. However, the Ministry of Defence, seems to
have found the mechanism of the Public Protector's office insufficient and
ineffective to deal with the defence sector environment. This assertion may found a
basis due to the involvement of the public protector in various public administrations
in the national, provincial and local arena, including even parastatals such as Eskom,
Telkom, the post office and Transnet. Therefore in establishing the MO, SA could
draw from existing diverse experiences hereto referred in ensuring the MO has a
more solid foundation than some of those shown to have some weakness despite
dealing exclusively with the military.

South African Perspective of the Military Ombud

While the constitutional basis of an MO is the primary source of its strength
(and, in a selective sense, its weakness), constitutionality of the rules of public
administration itself is a prerequisite for its structural and operational security and
effectiveness® The minimum characteristics that such an MO must hav¥ are:

 Independence;

 Impartiality and fairness (i.e. transparency of procedures);

« Credibility of the review process; and

 Confidentiality.
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In terms of Section 195 of the Constitution, any national legislation must
embrace the basic principles governing public administrafomence the
edablishment of the MO. Though not directly born from the Constitution, but
through its own legislation, the MO attempts to fulfil this requirement; however, if it
is to fully embrace the said principles it must address certain concerns raised by the
authors hereunder to ensure that it does not become a toothless paper tiger.

Gaps in the Military Ombud Act

Who can complain? The current status of the Military Ombud Act with regard to
complainants poses a threat to actual complainants and is likely to diminish the
MO's functioning in the long term. As opposed to the Bilthe Act removed the
definition of a complaint and thus brought uncertainty as to who can be regarded as
complainants in terms of the Act. If to be included the list of complainants needs to
reflect a variety of individuals permanently employed within the defence sector.
Section 1 of the Defence Act No. 42 of 2002 only covers members and civilians
employed under that visiting force to the exclusion for example of employees
appointed in terms of the Public Service Act No. 103 of 1994. Therefore, any
restrictive definition of complainants should as far as possible be avoided and a
complainant definition must include military staff, civilians employed in the defence
sector, former members and reserve members, and even disgruntled appifcants. .
Further, the Military Ombud Act needs to include as complainant anyone who,
pursuant to a law or an agreement between SA and the state in which the SANDF is
stationed for peacekeeping purposes has a complaint against an employee of the
SANDF. The question that must be asked is whether the dispossession of the Public
Protector’s investigation powers also included civilian matters and how their
complaints against the department would be dealt with. It is the authors’ view that
the Act should not discriminate against such civilians due to the nature of their
employment within the defence sector; they need to be included in the Act as
complainants. This would ensure that complaints emanating from the defence sector
are dealt with properly by one institution only, which is what the Department of
Defence intends to achieve by moving away from the jurisdiction of the Public
Protector.

The need for the inclusion and extension of the list of complainants, in the
Military Ombud Act, to address all complaints arising within the defence sector
could arguably be based on the fact that even the definition of a member as
contained in the Defence Force Act does provide protection to them and it is hoped
that the established MO could close that gap left by the Defence Force Act. It cannot
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be ignored that our Department of Defence is also facing daunting challenges in the
manner in which it administers its affairs or operates and treats its military personnel
and those employed in terms of a public service appointment.

In addition, the Act seems to restrict the mandate of th&°Merefore, in
order to ensure that the MO takes over fully from the Public Protector's mandate and
conducts full military oversight, its mandate needs to be broadened to incorporate a
broad spectrum of administration of the Department of Defence, and official,
personal and social problems that military service personnel are likely to encounter
in the performance of their everyday military routifidhis includes an extension
of its mandate to include:

«  Maladministration within the affairs of the entire Department of Defence;

« Abuse or unjustifiable exercise of power by anyone in a commanding
position that has or is likely to have a direct or indirect negative impact on
a member of the military service;

« Undue delay, which is likely to have a direct or indirect negative impact
on a member of the Defence Force;

« Complaints relating to working conditions in general — exemption from
and postponement of obligatory military service and entitiement to
benefits in case of disability suffered during operations or of death;

¢ Discrimination in the work environment;

e Harassment in all forms; and

«  Systemic issues concerning broader policy questions. This at times, results
from an investigation of an individual complaint that may shed light on
systemic problems.

Every institution has its share of problems and challenges, but there are
special ones endemic in a military organisation. Necessarily, military organisations
have daunting power over their members, who are often called upon to undertake
work that is both physically and mentally taxing — and at times even physically and
mentally debilitating” This generates inordinate levels of stress that not only take a
human toll, but can also impede the effectiveness of military institutions that are
dependent on positive morafeRetention, recruitment, focus and effort all suffer.
Problems and challenges can also be acute in a military institution because of the
‘military culture’, with its traditions of blind unquestioning obedience, of closed
access to information and of a highly regimented command structure that relies on
layers of fixed orders and directiv¥sThis creates a bureaucratisation unparalleled
in civilian life.*°
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It is within this kind of organisation that the chain of command is taxed with
work that is so crucial that it engages national security and international peace and
justice. Officers given this kind of responsibility acquire an understandable zeal to
do their job welf? Unfortunately, some of those who take on commitments of this
magnitude can become single-minded, even blinkered; in extreme cases treating
human beings as mere troops or military tools without rights — abstracting them and
forgetting their humanit§? Administration can become wooden, rule-bound and
order-obsessed, even when those rules and orders reveal themselves as problematic
and there are means of remedy available. In a misguided effort to maintain the
authority they need to do their job, military institutions can become closed and
resistant to chand€. It is also notorious that military organisations tend to be
conservative. In a Canadian report entitlddhieving administrative efficiency
Minister’'s Advisory Committee spoke of a “cultural aversion to programmatic risk”
that feeds “resistance to all but the most incremental chdhg®hen change is
advocated in a conservative institution, an entrenched ‘no can do’ attitude can too
easily undermine initiative and progréssThis can put a premium on keeping
problems from the public eye so that meddlesome political interference or public
criticism does not undermine the mission. In the faith that they are internal matters
best handled within the command structure, military organisations are often apt, in
the face of criticism, to circle the wagofis.

Sao, when soldiers have real problems and are treated unfairly, they can run
into unreasonably rigid administrators working within a closed, highly bureaucratic,
conservative and, at times, even insensitive institifidiey can run into bias and
stereotype. What makes the problems so intransigent is that those who give short
shrift to these problems do so with the authority of their own consci&hdes
contributions that an impartial, outside agency can make are obvious, given that
problems often emerge from a widespread culture of defensiveness within a largely
closed society. Consequently, having an MO to address their challenges can ease a
great deal of burden and build confidence and trust, knowing there is an independent
mechanism exercising fair and balanced military oversight

The object of the Act

Clearly the manner on which the object of the Military Ombud Act has been
phrased has illustrated the omission on the part of the drafters of what constitute the
founding basis for such an important institution within the defence sector. The
authors view the establishment of the South African MO not likely to provide any
solutions to the deep-rooted problems experienced by those directly or indirectly
related to the defence sector. In order for the Ministry of Defence to ensure that it
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addresses these issues through the MO, it needs to ensure that shortcomings found in
the Act are adequately dealt withhe objective of the MO office is to investigate
and ensure that complaints are resolved in a fair, economical and expeditious
manner. The said objective, in our view, lacks substance as to the critical
establishment of the MO and needs to be concretised by expressly strengthening the
objective of the MO to include its competency to:
¢ Independently and impartially investigate and ensure a fair, economical
and expeditious resolution of complaints;
«  Exercise democratic control over the defence sector;
«  Ensure respect for the rule of law in the defence sector;
«  Promote transparency and accountability within the defence structures;
¢ Focus attention on systemic problems in military practice requiring
corrective action;
« Enhance the efficiency, effectiveness and proper administration of the
defence sector; and
« Strengthen the confidence of both the public and the defence sector
personnel in the Department of Defence.

Units deployed in international operations

This aspect is not covered in the Act and to ensure that such units are
covered by the MO jurisdiction, a provision should be made to incorporate such
missions by outlining a procedure to be followed in initiating investigations of
personnel involved, without compromising the mission concerned but ensuring a
thorough and smooth investigation and that communications channels are
established and followed. Examples are informing the contingent commander,
keeping him or her informed or the commander appointing the liaison person to deal
with the MO. Provision should also be made to enable the MO to visit the operations
theatre if necessary. The same investigation procedure that has been deployed in
domestic operations should also be established for a unit.

Limitations on the MQ's jurisdiction

In terms of the Act it is not clear as to whether there are any limitations to
the MO'’s investigations, for example, whether labour- and employment-related
complaints are also to be dealt with by the MO. The Act should have clarified this
aspect, although caution should be exercised not to make the MO a labour and
employment investigator. However, the possibility of certain labour- and
employment-related trends drawing the attention of the MO due to their nature,
scope and extent cannot be ruled out, provided the internal complaints process has
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been fully dealt with. In addition to the abovementioned shortcomings of the Act,
there appears to be a critical independence aspect that has not been adequately dealt
with in the Military Ombud Act

Determination of the South African MO'’s Independence

The independence of the MO office is crucial for ensuring the robust and
credible accountability of the military. In order to be independent, the MO should
firstly be granted statutory authority, financial, operational independence and an
adequate staf® This means, firstly, that an appropriate legal status should be
granted to the MO office, either by the constitutfbor by legislatior* or by both
instruments? Secondly, the MO should be provided with his or her own
autonomous own investigative capacifyThirdly, the MO should be provided with
sufficient and qualified expert staff. The MO's independence also depends on
institutional embedding in the political system, which varies from country to
country. In some countries, an MO is appointed by and is accountable to
Parliament® In others, ombudsmen are appointed by the Ministry of Defence and
accountable to the Ministry of Defence and to Parliament (e.g. in Caffada).
Ombudsmen may also be appointed by and report to the commander of the armed
forces (e.g. in Estonia). The independence of the MO is one of its main strengths and
a source of trust; therefore, the MO should never serve as an adviser to ministers or
to Parliament’ In this sense, MO institutions possess two types of independence,
namely institutional independence and operational independ&nce.

Institutional independence

Institutional independence is important in order for an ombudsman
institution to be effective, meaning that the MO’s recommendations are followed by
the relevant organs. The MO's independence must be guaranteed by law and,
where applicable, by the constitution. These statutory provisions typically dictate
that there can be no interference from the executive, and in states such as Sweden
and Finland not even Parliament may issue instructions to th&’ M@ .additional
dimension of institutional independence is the security of the MQO’s position and
tenure in office: a legally established tenure of office, clear procedures for the
potential removal of an ombudsperson from office and formal criteria stipulating the
circumstances under which this can happen. In the majority of states included in this
research, the institution responsible for the removal of the MO from office is
Parliament. However, in the UK, the Netherlands, Belgium and Ireland, the
ombudsman institution for the armed forces may be removed by the Minister of
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Defence. This is the backdrop of having/involving the Ministry of Defence in the
administration or operation of the MO.

The South African MO, as stated above, has been established in accordance
with national legislation: the Military Ombud Act — similar to Finland. To a certain
extent it could be argued that it has complied with the first element of the
independence. It is the authors’ view that the current Act does not expressly
mention his or her term to be an exclusive fulltime cap¥city many states, the
MO is also obliged to take steps to ensure his or her independence. Legal obligations
require the MO to abstain from activities that might give rise to a conflict of
interests, thus compromising his or her independence. These provisions include the
following prohibitions: engaging in any other professional activities (Serbia),
membership of political parties (Serbia and Estonia) and the holding of a state or
local government position (Estonia). Thus it is not clear from his or her appointment
that this conflict of interest has been averted

Operational independence

In most cases, the mechanism that guarantees operational independence of
the MO is the capacity to launch its so-called own-initiative investigations, meaning
that no request or complaint is required in order for an MO to address afissue.
This is an important measure of independence, because if an ombudsman institution
can undertake own-initiative investigations, its investigative activities are not
contingent upon the decisions of other actors (e.g. Germany, Canada, Finland,
Georgia and Ireland).

The majority of institutions examined in this study have the capacity to
initiate their own investigations, with Belgium, Ireland and the UK being the only
exceptions. An important corollary of the freedom to address issues deemed to merit
investigation is the legally guaranteed right to pursue investigations to their
conclusion, free from the interference of other institutions. More than half of the
ombudsman institutions examined in this research stated that their investigations
cannot be terminated or suspended by any other body. However, in several other
cases the ombudsman institutions’ investigations may be suspended or terminated,
for example by the Parliamentary Defence Committee (Germany), the Minister of
Defence (Canadajr the Court (Belgium). While, in theory, these ingions may
halt the work of the MO institutions in the states mentioned, in practice this has
never happened. As part of his or her investigative duties, the MO may deal with
individual wrongs, as well as with systemic issues concerning broader policy
question$®
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With regard to the South African MO, several shortfalls can be identified in
the Military Ombud Act. Section 6 of the Act seems to deny the MO the important
power/independence to proactively conduct his or her own-initiative/systematic
investigations. Any organisation/institution intending to establish a watchdog
institution (ombudsman) needs to be mindful of the need not to make the impending
agency a toothless tig&r.Therefore, in order for the South African MO to be
independent, impartial and perform his or her investigation powers fully, without
any fear, favour or prejudice, the Military Ombud Act should enable the MO, if in
his or her opinion there seems to be systematic problems within the defence sector
that has not yet been brought to his or her attention, to institute and complete own-
initiative investigations. Evidently, the Act intends to dispossess the Public Protector
of all its investigation powers, from which it was capable on its own to conduct such
own-initiative investigation& Extension, therefore, of the MO'’s powers to include
own-initiative investigations in respect of a broad spectrum of complaints would
enable and empower him or her to have requisite operational independence and a
wider scope of investigation similar to that which the Public Protector had over the
Department of Defence. By so doing, the Act would have lawfully dispossessed the
Public Protector of the said investigative powers, while ensuring a smooth transfer
of the jurisdiction to the MO and the continuation of the said jurisdictional powers.

Reporting mechanisms

In Canada, upon conclusion of an investigation, the MO may make
recommendations to the Minister of Defence, setting out measures that should be
taken to rectify the situation. In instances where the Minister’s response to the MO’s
recommendations did not provide for the required corrective action, the MO has the
power to issue a special report on the c&s&he Military Ombud Act has now
adopted a recommendation route instead of a directive stand in the Bill, where the
MO was likely to order the Minister to comply with his or her determinafibmsis
is seen as a retrogressive step towards ensuring full compliance with the MO'’s
findings. In terms of the Military Ombud Act, the MO is required to report to the
Minister annually®® who will subsequently table the MO’s report before
Parliament® This position is found to be retrogressive, unlike the proposed Bill,
which proposed simultaneous reporting to the Public Prot&ttor.

The authors view the current reporting mechanism in the Act to be a ticking
time bomb for the said MO, with adverse results, as accountability has apparently
already been compromised. In terms of Section 5 of the Act, the MO must be
appointed by the President, and the question needs to be asked why then will the
MO be required to report to the Minist&fThis is argued to be likely to compromise
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the independence of the MO, as his or her reporting directly to the Minister is likely
to have serious repercussions, in particular to matters that may directly and
indirectly relate to the Minister in the course of his or her duties. Rather, because the
MO is to be appointed by the President, the President must direct that the existing
Parliamentary Portfolio Committee on Defence and Military Veterans be the
appropriate body to which the MO must directly report to. Further, contrary to
Section 11 of the Act, the MO must directly and personally present his or her report
to the said parliamentary committee and, due to his or her independence, the MO
must also serve his or her report simultaneously and directly to the Minister and the
Public Protector. Although the South African MO needs to draw inspiration from the
mentioned countries, it should not be a blind/single adoption of one approach but a
well-thought hybrid approach. In other words, the fact that countries such as Canada
have their MO appointed by Cabinet but reporting to the Minister does not mean that
SA must follow. The authors regard the MQO’s independence as more effective and
efficient if he or she reports to a body operating outside the domain of the military
sector or the Minister of Defence.

This approach is likely to ensure that the defence sector takes the MO’s
oversight function seriously and puts pressure on the sector to comply with the
MQ'’s recommendations, as the MO would be accountable to Parliament, as opposed
to the Minster. Once an investigation has been completed, the MO has the power to
make recommendations to eliminate improper conduct; including demanding a
change in policy or the adoption of certain measures to ensure that there is no
recurrencé? In most states, however, ombudsman institutions do not have binding
adjudicative powers; instead, they rely merely on persuasion. Their
recommendations carry significant political weight and moral authority.
Accountability of the MO to the Portfolio Committee would further strengthen its
stance, which will ensure that its recommendations are implemented and
independently monitored, unlike when the MO directly reports to the Minister, who
determines the MO budget.

Budgetary independence

Budgetary independence, on the other hand, means that an ombudsman
institution obtains and manages its funds independently from any of the institutions
over which it has jurisdictioff Although the independence of the MO is affirmed
by the MO having to appoint his or her staff without consulting the Mini$tiwe
auhors find it contradictory for the MO to now deliberate salaries of his or her staff
with the Minister in addition to the Minister of FinarfeThe majority of
ombudsman institutions examined in this research have their own budgets, allocated
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to them by Parliament. However, similarly to the South African ¥1® number of

the MO institutions, including those of the UK, Belgium, the Netherlands, Ireland
and Belgium, receive their budgets from their ministries of Deféhde date,

R5 million has already been allocated by the Minister to establish the South African
MO office®® Of crucial importance is the staff of MO office. Ideally, this should
consist of civilians whose expertise should allow the MO office to carry out research
and formulate legal opinions independent of other government departments. Some
of these institutions pointed out that their reliance upon the executive for resources
has negative consequences for their independence and the performance of their
functions.

Conclusions and the Way Forward

From the abovementioned comparative analysis it can be deduced that for
the South African MO office to realise its full potential, there are certain essentials
that need to be revisited and strengthened, namely the identified gaps, the MO’s
independence and political authority, and an adequate material/intellectual
infrastructure.

Based on the ombudsman institutions examined in this study, concrete
recommendations for strengthening the MQO’s role should include adequate attention
to the following:

* Resources to increase the available financial and human resources;

e Organisational reforms to introduce better case handling and monitoring
systems and to introduce a continuous staff training programme to develop
expertise and more task specialisation within the office of the ombudsman
institution;

e Awareness raising by introducing programmes that would generate greater
awareness among the public, civil servants and personnel of the armed forces
about the role and the powers of the MO; and

e International cooperation strengthened by exchanging knowledge and
experiences with counterparts abroad.

Ombudsman institutions should have a strong constitutional and statutory
footing; the applicable Act must articulate a clear mandate for the institution and
stipulate the powers and methods at its disposal for exercising this mandate. There
should be a clear understanding of the constitutional and legal position of the
ombudsman institution vis-a-vis other relevant stakeholders.
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Investigating and making recommendations about complaints are central to
the mandate of the MO and, as repeatedly mentioned, the MO should have the
power to propose changes in legislation and policy in order to bring about long-term
changes to the practices that give rise to problems within the armed forces.

It is essential that the complainants and the defence establishment see the
MO as impartial and neutral, resulting in a greater willingness to voluntarily accept
and implement the results of investigations and recommendations.

In conclusion, of interest to note in the Military Ombud Act is the increased
non-renewable term of the MO from five years to a period of seven years as well as
the MO'’s jurisdictional limitations to now include matters pending before any other
dispute-resolution body.
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